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DECISION ON BROADCASTING 

HENNESSY, J. 

Overview of Case 

[1] In 1850, 24 First Nations entered into two treaties with Mr. William Robinson, who was 
appointed by the Crown to negotiate a surrender of their territorial land north of the north shore of 
Lake Superior and north of the north shore of Lake Huron. The terms of these treaties were 
negotiated in a council that took place at a point where the two Great Lakes meet in Baawating 
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(now known as Sault Ste. Marie). In consideration for the land surrender, the Crown provided part 
of the payment in the form of an annuity, a monetary amount payable by the Crown in perpetuity. 
It is commonly understood that this amount is $4.00 per capita paid annually to the beneficiaries 
of the treaties.1 The signatory First Nations now seek a declaration that the Crown remains 
obligated to increase the annuity pursuant to the treaty terms, which they claim requires a share of 
the revenues from the territory surrendered. 

The broadcasting issue 

[2] The plaintiffs sought an order perm1ttmg the live streaming and archiving of the 
proceedings pursuant to s. 136(3)(a) of the Courts of Justice Act, R.S.O. 1990 c. C.43. The 
defendants sought to impose terms and restrictions on the recording and broadcasting of the 
proceedings. Whether or not there would be transmission of the hearing was not in issue. The 
parties disagreed on the appropriate statutory exception to the ban on cameras in courts and on 
what restrictions would be made concerning the broadcasting of the proceedings.2 In addition to 
making the proceedings accessible to the members of their First Nations spread across northeastern 
and northwestern Ontario, the plaintiffs argued that any live streaming of the proceedings should 
also be archived and accessible at any time to persons who are interested in the evidence and 
arguments. 

[3] When the parties were unable to agree on the terms of an order, I heard their arguments. 
On September 25, 2017,just prior to the start of the hearing, I decided to permit the live streaming 
and archiving of the proceedings. At the request of counsel, I have now prepared written reasons 
for this decision. 

What is this case about? 

[4] In these two cases, the plaintiffs seek a declaration on the interpretation of two treaties 
signed in 1850 known as the Robinson Huron Treaty and the Robinson Superior Treaty. The Huron 
plaintiffs comprise 21 First Nations with communities along the north shore of Lake Huron and 
Manitoulin Island. The Superior plaintiffs are two First Nations whose members are beneficiaries 
of the Robinson Huron Treaty. The other First Nations in the Superior territory will also be bound 
by any ruling on the treaty interpretation. 

[5] The Huron plaintiffs and the Superior plaintiffs each initiated their own claim in their own 
judicial districts: northeastern and northwestern Ontario, respectively. Ultimately, the two sets of 
plaintiffs and the defendants agreed to have the cases heard together. It was agreed that the 
evidence called by each of the plaintiffs would apply to both of them. Ontario and Canada take 

1 The Superior plaintiffs also made a claim in the alternative, seeking a declaration requiring that the annuity be 
indexed. After the commencement of the hearing, Ontario advised the court and the plaintiffs that they agree that the 
treaties can be interpreted to provide for indexing of the annuity. Canada does not join in this position. 

2 Live streaming means broadcasting over the internet in real time. The receiving party only requires an internet 
connection. Video Recording means capturing the image and the sound and storing on a hard drive. Archiving, in our 
context, means long-term saving of a live streamed event on a server, which can be accessed at any time. 
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contrary positions on who holds Crown liability, if any liability is found. The two sets of plaintiffs 
approached their claims with similar but different theories. There will be two separate decisions. 

[ 6] The witness list includes historians, ethno-historians, economic historians, Elders and 
Chiefs who will testify about the conditions, culture, geopolitical relations and beliefs of both the 
Anishinaabe First Nations and the imperial government in the United Kingdom and the colonial 
government in the province of Canada before and after 1850. The evidence already collected in 
the expert reports of the witnesses may be the best curated collection of the history of the events 
leading up to these treaties ever assembled. In addition, the evidence from Elders, Chiefs, and 
ethno-historians on the lives, culture and beliefs of the Great Lakes Anishinaabe constitutes a 
major collection in itself. Much of this collection and the reports have been generated at public 
expense. 

How did the broadcasting issue arise? 

[7] The matter of broadcasting was first raised by the Superior plaintiffs who sought some 
form of transmission to a location close to the communities of Whitesand First Nation and Red 
Rock First Nation. These two communities are remote from the Superior Court site of Thunder 
Bay and very remote from any Superior Court location in northeastern Ontario. 

[8] For a number of reasons, it was agreed during the case management process that it was 
appropriate for the court to sit in four locations throughout the hearing: Thunder Bay (in the 
northwest region) and Manitoulin Island, Garden River First Nation and Greater Sudbury (in the 
northeast region). Manitoulin is the home of seven First Nations forming part of the Robinson 
Huron territory. Garden River First Nation is located at the point where the Huron and Superior 
territories meet and is the location closest to where the Treaty Council was held and the treaties 
signed. Sudbury is the Superior Court location where the Robinson Huron case was filed and sits 
close to the center of the Robinson Huron territory. 

[9] It was during the discussions on venues that it became apparent how remote, isolated and 
vast were the areas where the Treaty beneficiaries resided in their communities. It was also agreed 
that Elders would testify in a First Nation community, pursuant to a protocol developed by the 
parties, and also that certain ceremonies and rituals would be permitted at the opening and closing 
of the hearing in each venue. Some of the rituals were or will be held within the "courtroom", 
depending on the venue. In particular, on consent, it was arranged that smudging would be done 
in each of the venues where the hearing was held. We also discussed that witnesses would be 
bringing sacred items with them to the hearing. 

History of the discussion of broadcasting 

[1 OJ The matter of transmission of the proceedings was discussed throughout the case 
management process as it was acknowledged by all parties and the court that it was necessary to 
craft a solution to mitigate the impact on access to the proceedings posed by the vast geography of 
northern Ontario. During the course of these discussions, we sought advice and assistance from 
the Director of Court Operations from the Ministry of the Attorney General to advise us on what 
in-house solutions they had. The goal of the discussions was a consent order dealing with all of 
the terms of the recording and transmission of the proceedings. 
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[ 11] What began as a request for a simple solution to providing access to two remote and 
isolated First Nations communities, evolved into a principled discussion of the application of s. 
13 6(3) of the Courts of Justice Act and a broader discussion of the principles of open access to 
courts and need to preserve the dignity of the court. 

(12] The towns of Armstrong and Nipigon were closest to the First Nations of Red Rock and 
Whitesand, and they are also satellite sites of Ontario Courts of Justice. In this initial discussion, 
it was presumed that members of those two communities would gather to watch the proceedings 
in real time. There was also a presumption that there was existing infrastructure in place which 
could be used to transmit the recordings from Thunder Bay to these communities.3 

[ 13] The Director of Court Operations investigated a number of possible in-house solutions to 
make the court proceedings accessible to these parties, including the point-to-point connection 
used for bail, remand and remote testimony in a format similar to video conferencing. They 
considered how to apply this infrastructure to the needs of this hearing. They investigated 
transmissions to be received through personal computers, transmission to certain venues where 
people could gather to watch and listen, the internet capacity in the communities, the availability 
of venues to rent, and the availability of operators for the equipment or to trouble shoot. 

[ 14] Although Court Services affirmed their interest in and support for providing access to the 
remote parties, they identified significant challenges to using their in-house solutions. 

[15] The discussion then focused on live streaming as the solution. Live streaming via the 
internet could be accessed by any person in any location with an internet location. It did not require 
a dedicated venue or dedicated lines of transmission. It did not require any particular software. In 
the circumstances, live streaming was a cost effective and simple solution, subject to certain 
restrictions. 

[16] Once the parties had agreed that the proceedings could be live streamed, their dispute 
focused on two separate issues; the first being whether the live streaming could be authorized 
under the educational exception ins. 136(3)(c) or under the "for any other purpose" exception in 
s. 136(3)(a). 

(17] The second issue of dispute was the defendants' proposal for restrictive terms to be 
imposed on the live streaming order. The issue centered on whether the live streaming could be 
archived, as opposed to only being available in real time. The defendants took the position that 
live streaming should be permitted as a broadcast in real time only, and they opposed archiving 
the recorded proceedings. 

[18] The proposed restrictions were the subject of vigorous argument. In these reasons, I will 
address the major points of difference between the parties. 

3 The MAG has video conferencing infrastructure in place for remands, bail hearings and remote testimony 
throughout northern Ontario. This is essentially point to point connection which requires both the sender and the 
receiver to have the proper software. It also requires high speed internet connection. 
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Section 136(3) of the Courts o(Justice Act 

[19] Prohibition against photography, etc., at court hearing 

Exceptions 

(3) Subsection (1) does not apply to a photograph, motion picture, audio 
recording or record made with authorization of the judge, 

(a) where required for the presentation of evidence or the making of a 
record or for any other purpose of the court hearing; 

(b) in connection with any investitive, naturalization, ceremonial or other 
similar proceeding; or 

( c) with the consent of the parties and witnesses, for such educational or 
instructional purposes as the judge approves. 

[20] Section 136(1) sets out a complete prohibition to the recording, broadcasting, reproduction 
and dissemination of a court hearing. A judge is authorized to permit exceptions to this prohibition 
under three circumstances. It is not controversial that in this case the recording and broadcasting 
were not required for the presentation of evidence or the making of a record, see (a), nor was the 
hearing held in connection with ceremonial proceeding, see (b ). Therefore, for the purpose of this 
discussion, I will refer to the exceptions in issue as follows: 

a) for any other purpose 

c) for educational purposes 

Position of the parties 

[21] The plaintiffs sought an order for live streaming and archiving of the hearing pursuant to 
the exception under s. 136(3)(a), "for any other purpose". The defendants responded that the court 
did not have jurisdiction to make an order under (a), except for transmitting directly and 
exclusively to the parties. The defendants argued that the court only had jurisdiction to make an 
order under s. 136(3)(c) and that such order should be made subject to a number of restrictions, 
including that the recording could not be archived to allow viewing at any time other than the real 
time of the hearing. 

Position of the plaintiffs 

[22] The equipment proposed was a discrete single stationary camera on a tripod operated by a 
technician who focused only on the speaker. There was no plan to have the equipment or the 
operator move about the courtroom. 
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[23] The plaintiffs made three points in support of their request: 

1. The court had jurisdiction to make the order under (a) of the Courts of Justice Act 
and its inherent jurisdiction as a Superior Court to grant camera access on any terms 
it deemed necessary to meet the open court principle as it pertained to this 
proceeding and these parties. 

2. The Court should exercise its discretion to make the order under (a) in light of: 

a. The impact on the parties ability to access the court proceedings posed by 
the enormous challenges related to the geography; 

b.Broader public interest; 

c. The expressed goals of both government defendants who had affirmed 
commitments to reconciliation with the Indigenous people. 

3. That individual witnesses should not be permitted to exercise a veto over the 
broadcasting of the proceedings based on their personal discomfort or privacy 
concerns, which was open to them under 136(3)(c). 

[24] The plaintiffs argued that the proceedings had considerable public interest far beyond the 
treaty beneficiaries and the consequences of any declaration were of significant public impact. 
They argued that once the issue of cameras in the courtroom was authorized for this case, there 
should not be any limitations on where and at what time of day any person should be able to access 
the proceedings. 

Position of the defendants 

[25] At no time did either of the defendants take the position that the existence of cameras or 
recording devices in the courtroom would have a negative impact on the serenity of or the decorum 
in the courtroom. There was no concern that the hearing process would be compromised in any 
way. 

[26] The defendants submitted that any live streaming of the proceedings should be subject to 
strict conditions. To be fair, positions taken by the defendants evolved during the course of the 
discussion, and I will do my best to summarize them. They submitted that: 

1. The court does not have jurisdiction to make the live streaming order under (a) 
except as a point-to-point transmission to the parties (and only the parties). They 
initially proposed that those parties could access the transmission by gathering in a 
dedicated venue. 

2. The court only has jurisdiction to make an order for live streaming under ( c ). 

3. The court should exercise its discretion under any order as to prohibit any archiving 
of the live stream or re-transmission of the live stream. It was acknowledged that 
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this proposed restriction would require any interested person to watch the live 
stream in real time only. 

[27] The defendants also proposed a number of terms to the order for live streaming with respect 
to camera placement, and logistics. These proposals were helpful additions to the eventual order. 

[28] In their submissions, both Ontario and Canada expressed their concern that any live 
streaming over the internet or archiving opened up the risk that the parties and the court would 
lose control over the content of the recording. The defendants were concerned that members of the 
public could "manipulate and re-broadcast misleading clips from the edited live stream". By this I 
understood that they were referring to the possibility that edited clips of the recording could be re
broadcast out of context and have negative impact on the government parties. This seemed to be 
of significant concern to the defendants. 

[29] The defendants also submitted that there was a risk that there could be dissemination of 
privileged communications unintentionally captured by the audio and visual equipment; however, 
this issue was not fully explored or strongly argued. 

Jurisprudence and the experience of other court proceedings 

Section 136(3) of the Courts o(Justice Act 

[30] There is limited jurisprudence under s. 136(3) of the Courts of Justice Act. Where courts 
have considered the issue of exceptions to the ban on recording and transmitting, they have looked 
to the policy rationale for both the ban and the exceptions. The focus is on the interaction and 
balancing of two valid goals: a fair and impartial trial and a system of open courts and access to 
justice. 

[31] Restrictions on media in court have generally been upheld on the basis that they support 
trial faimess.4 The rationale behind the restrictions is the need to maintain public confidence in the 
justice system by: 

• Fostering the serenity of hearings; 

• Maintaining order and decorum in and near the courtrooms; 

• Protecting the privacy of litigants appearing before the courts; 

• Helping to reduce, as much as possible, the nervousness and anxiety that people naturally 
feel when called to testify in court; 

• Recognizing the vulnerability of participants in the judicial process and making sure that 
when they consent to cooperate with the media, they do so freely and calmly; 

4 
Canadian Broadcasting Corp. v. The Queen, 2011 SCC 2, [2011] 1 S.C.R. 19. 
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• Facilitating truth finding by not adding to the stress of witnesses; and 

• Not doing something that would undermine the integrity of the judicial process. 

[32] The policy rationale for the blanket prohibition of broadcasting court proceedings was fust 
summarized inR. v. Squires, 1992 CanLII 7627 (Ont. C.A.). Essentially, the court was of the view 
in 1992 that "[t]he taking of pictures in and about courtrooms would seriously detract from the 
level of serenity which is so desirable." 

[33] Two years later, a trial judge commented in obiter on the right to transmit a video recording 
of a jury trial process. In Fiddler, 1994 CanLII 7396 (Ont. S.C.), an aboriginal accused made a 
constitutional challenge regarding the location of his trial and the composition of the jury. In 
dismissing those claims, Stach J. commented on the educative effect of jury trials in general and 
in particular how an order under s. 13 6(3 )( c) directing that a jury trial be videotaped and 
transmitted to interested aboriginal communities could be beneficial. However the accused had not 
sought such an order and none was granted. 

[34] The Supreme Court of Canada affumed the rationale from Squires in Canadian 
Broadcasting Corp. v. Canada (Attorney General), 2011 SCC 2, [2011] 1 S.C.R. 19, at para. 69: 

The objectives of the impugned measures can be summarized as 
being to maintain the fair administration of justice by ensuring the 
serenity of hearings. The fair administration of justice is necessarily 
dependent on maintaining order and decorum in and near 
courtrooms and on protecting the privacy of litigants appearing 
before the courts, which are measures needed to ensure the serenity 
of hearings. There is no question that this objective contributes to 
maintaining public confidence in the justice system. 

[35] Recently in R. v. Dunstan, 2017 ONCA 432, the Ontario Court of Appeal reviewed the 
policy rationale underlying the ban and the exceptions to the ban ins. 136. In that case, the accused 
requested an order permitting the defence to use a high quality microphone to record the testimony 
of a police officer who they alleged made an anonymous phone call. The purpose was to subject 
the recording of the officer's voice to voice identification analysis. 

[36] In Dunstan, Blair J.A. wrote, inter alia: 

• thats. 136(3)(a) was to be given a liberal, purposive and contextual 
interpretation, at paras. 52, 55, 67 

• that the trial judge had the authority to make the order based upon 
s. 136(3) and the inherent jurisdiction of the court, at para. 46 
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• that judges have a broad discretional authority under s. 136(a) to 
exercise their authority to make exceptions to the blanket 
prohibition, at para. 67 

• the authorized exceptions to the prohibition should be interpreted 
liberally to enable the court to allow what would otherwise be 
permissible were it not for the prohibition and depending on the 
circumstances of the particular case-in order to advance the 
ultimate goal, which is to further the fair admin of justice, 
including the fairness of the trial, at para. 55 

• What is "required for the presentation of evidence" or "for any 
other purpose of the court hearing" will depend upon the 
circumstances of the particular case, at para. 52. 

[37] A very recent decision in Seelster Farms Inc. v. Ontario, 2017 ONSC 6923 considered s. 
136(3)(a). The trial judge denied a request to record examinations on pending motions for 
summary judgment. In that case, the plaintiffs submitted that videotapes of the testimony of 
witnesses would provide the best evidentiary record and "hopefully minimize the prospect of an 
appeal". In his reasons, the trial judge did not engage in a full consideration of the phrase "or for 
any other purpose". 

[38] The jurisprudence therefore requires this court to consider all of "the circumstances of the 
case" to determine whether the court is authorized under s. 136(3)(a) to make an exception. Once 
the question of authorization is determined, this court is required to liberally exercise its broad 
discretion in a manner that advances the goals of the fair administration of justice, which includes 
ensuring the fairness of the trial. 

Open court principle 

[39] In addition to the exceptions to the camera ban under s. 136(3) of the Courts of Justice Act, 
the Act also outlines the open court principle ins. 135(1): 

Public hearings 

135 (1) Subject to subsection (2) and rules of court, all court 
hearings shall be open to the public. 

[ 40] The Supreme Court has underscored the fundamental importance of open courts. In 
Toronto Star Newspapers Ltd v. Ontario, 2005 SCC 41 , [2005] 2 S.C.R. 188, at para. 1, the now 
well-known statement was made: "[i]n any constitutional climate, the administration of justice 
thrives on exposure to light-and withers under a cloud of secrecy." 

[41] Moreover, Vancouver Sun (Re), 2004 SCC 43, [2004] 2 S.C.R. 332, at paras. 23, 25, 
underscored that open court is the "hallmark of a democratic society" and "is necessary to maintain 
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the independence and impartiality of courts .. . openness is a principal component of the legitimacy 
of the judicial process and why the parties and the public at large abide by the decisions of courts". 

[42] These are but two of the many examples from the jurisprudence confirming that 
transparency is essential to preventing abuses of state power and ensuring the legitimacy of and 
public confidence in the judicial system. 

Current practices 

[43] The Supreme Court of Canada has live streamed its proceedings for a number of years. 
Counsel and the judges have managed to fulfil their duties under pressure with dignity and 
professionalism without minimizing their effectiveness as advocates. At the provincial level, there 
is some interest in live streaming the proceedings before the courts of appeal. The Ontario Court 
of Appeal ran a pilot project in 2007 where they live streamed their proceedings. The Court of 
Appeal of Newfoundland has recently announced that it will live stream a hearing, and, if 
successful, allow further webcasts. 

[ 44] I note that in appellate courts there is no need to consider the impact of broadcasting on 
witnesses. 

Balancing s. 135(1) ands. 136(3) of the Courts o(Justice Act 

[45] Sections 135(1) and 136(3) have the same goal: to maintain public confidence in the justice 
system. This will always require that the court provide a fair and impartial trial. There will be 
circumstances from time to time where a fair and impartial trial requires special efforts to make 
sure that the court is open and accessible. This may mean that the court must open its doors, 
literally and metaphorically, to ensure that those people who are interested in and affected by the 
decision will be provided with meaningful access to the proceedings. 

[46] As the plaintiffs have highlighted, the Ontario Coroner's Court has allowed live streaming 
to First Nations communities in at least two proceedings. Moreover, the Aboriginal Peoples 
Television Network (APTN) was given permission to broadcast proceedings before the Canadian 
Human Rights Tribunal: Aboriginal Peoples Television Network v. Canada (Human Rights 
Commission), 2011 F.C. 810. 

[ 4 7] The plaintiffs argue that the justice system is often inaccessible to Indigenous peoples by 
virtue of scheduling and location of court houses in relation to where they live. Unless deliberate 
steps are taken to make the proceedings more accessible, entire communities oflndigenous people 
cannot meaningfully engage with or participate in the justice system. 

Discussion 

[ 48] In this section, I will address three issues: 

1. Do the circumstances of this case justify an order under s. 136(3) making an 
exception to permit broadcasting of the proceedings? 
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2. If the court has jurisdiction to make an order under s. 136(3) as an exception to the 
ban on cameras in the court, does that jurisdiction arise from 136(3)(a) or (c) (the 
education exception)? 

3. If an order is made permitting the broadcasting of the proceedings, how should the 
court exercise its discretion with respect to the terms of such an order? 

Issue # 1 - Circumstances of this proceeding - The court 's role in Reconciliation 

[ 49] I agree with the plaintiffs that live streaming can be an effective means by which members 
of First Nations can experience the justice system. With live streaming and archiving, individuals 
in remote or isolated communities can watch court proceedings at a time convenient to them in a 
place convenient to them. They can choose to listen to certain witnesses and not others. The justice 
system, which often seems closed and inaccessible by reason of geography, cost or schedule, is 
immediately open by virtue of the live streaming. 

(50] As I noted, the defendants did not argue that the presence of the camera in the courtroom 
would negatively impact the proceeding. The technology exists to live stream the proceedings 
without any of the interruptions or disruptions envisioned when the courts expressed concern about 
serenity and decorum. Since "cameras in the court" or live streaming of the proceedings has no 
discernable impact on counsel or the judge, I must consider the impact on the witnesses in this 
proceeding. 

(51] The professional witnesses have filed reports or affidavits which constitute the main body 
of their evidence. They are not being called to remember or report on their recent observations or 
their experiences. They are testifying as to the opinions they have reached after researching within 
their specific field of expertise. For some of these professional witnesses, their opinions have been 
previously published. For others, the witnesses are currently engaged in scholarly work where they 
are teaching or otherwise sharing their research and opinions, often in public forums. 

(52] There is no reasonable fear that the professional witnesses are vulnerable in any way 
because their views are broadcast to a wider group than might assemble in a courtroom. Nor should 
these witnesses be concerned about privacy. The goal of the academy is the creation and 
dissemination of knowledge. That is its raison d'etre. The professional/academic witnesses filed 
current CVs showing where their work had been published. Many of them have publicly presented 
their work throughout their careers. While these witnesses might suffer from the natural anxiety 
or stress that comes with an appearance before the court, the main tenets of their evidence are 
already before the court in report or affidavit form. There is no risk that their nervousness would 
negatively affect their ability to put this evidence before the court. 

[53] In the absence of a risk posed to the ability of the expert witnesses to put their evidence 
fully before the court, there is no foreseeable harm to the truth finding process. Thus, I am 
confident that the fairness of the process, an inquiry into the intentions of the treaty signatories in 
1850, as a historical exercise, is not in any jeopardy and would not be undermined by the presence 
of a camera in the courtroom, the live streaming of the proceedings or the archiving of the 
proceedings. 
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[54] The Elders' and Chiefs' evidence is of a different type completely from the professional 
witnesses. The purpose of the Elders' evidence was to provide the court with teachings by 
respected members of the community who were to describe their lives, culture and belief systems. 
The Chiefs were called to introduce the Elders and the community. Given that the broadcasting 
request was made by the Huron plaintiffs who intended to call the Elder evidence, I must assume 
that it was agreed by the Elders that there was a value in providing a transmission of the evidence 
to their community members who were not otherwise able to attend the court proceedings. 

[55] I find that the dignity of the court will not suffer any negative impact by the presence of 
cameras and live streaming technology or technicians in the courtroom. I also find that there is no 
risk that any witness will suffer undue stress caused by the presence or operation of this equipment 
or the operation of the live streaming so as to impact on their testimony. 

[56] It is obvious to anyone who has followed the news and current events in this country over 
the last decade that there is a deep and broad public interest in reconciliation with our Indigenous 
peoples. Whether one works in government, the resource sector, the social justice sector, the 
economic development sector, the social welfare sector or in almost any other area of endeavor, 
the question of how we as a country or as a community, a school, a church or a business can better 
understand the history and current relationship the colonial settlers had and have with the 
Indigenous peoples in Canada has taken on an unprecedented significance and attracted an 
unprecedented level of attention. 

[57] Canadians and those who live in Canada are studying our history through a new lens. New 
curricula is being established in schools. Professional development courses are offered in every 
field. The news media features stories of current and past events from the perspective of the 
Indigenous peoples. We cannot deny the prime spot the many aspects of this relationship now 
occupy in our current public discourse. 

[58] From the non-Indigenous perspective, non-treaty-beneficiaries are interested in the history 
of the Treaty making and the impact of the treaty making on their own lives, the lives of the 
beneficiaries and the public at large. These people are entitled to hear the opinions and accounts 
of the professional witnesses and hear the outcome of their work, developed and collected at public 
expense, which explains the positions of the colonial actors and First Nations who surrendered the 
vast territory of northern Ontario. They have a legitimate interest in the claim for a share of the 
revenues from the territories in which they live, play, invest and do business. 

[59] But from the Indigenous perspective, the interest may be deeper yet. The relationship 
between the Indigenous people and the Justice system has been called dysfunctional by the TRC 
and The Honourable Frank Iacabucci. 5 The integrity of the justice system is at stake when parties 
who have developed a rational distrust for a system cannot access, for whatever reason, the forum 
in which key questions and debates are played out: questions about how the Treaty came to be 

5 
First Nations Representation on Ontario Juries: Report of the Independent Review Conducted by The Honourable 

Frank Iacobucci (Ottawa: Ministry of the Attorney General, 2013). 
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negotiated, who the signatories from each side were, the intention of the signatory Chiefs and the 
Crown representatives, and the post-Treaty communications. 

[60] To proceed in select venues across the territories without the simple access that live 
streaming can provide can only be interpreted as a further wish to exclude those whose lives have 
been much impacted by the Treaties and their consequences. The court process itself is a subject 
of much speculation and mystery. Opening up the court process to everyone is a declaration that 
there is nothing to hide and an invitation to hear the debate unfold. Permitting people to watch and 
listen to the evidence and the challenges to the opinions proffered is the best antidote to perceptions 
of mistrust and contributes to the enhancement of public confidence in the justice system. 

[ 61] Whatever the decision will be, if the proceedings are broadcast and archived, there can be 
no question what evidence was placed before the court, who the witnesses were, what records were 
studied, what maps were researched and what arguments and submissions were made. Open access 
will do more to strengthen the integrity of the court in the eyes of Indigenous people than any 
political speech or promise. 

[ 62] In my view, this proceeding should be live streamed for the specific purposes of enhancing 
the reputation of the administration of justice; for providing a process that is perceived to be fair 
by the parties; and for furthering the reconciliation efforts between the Crown and the Anishinaabe 
people. These purposes easily come within the phrase, "for any other purpose" and therefore fit 
within the exception of s. 136(3)(a). 

Issue #2 - The education exception s. 13 6(3 )(c) - Application to matters of broad public interest 

[63] On this point, there was strong difference of opinion between the plaintiffs and the 
defendants. Notwithstanding the urging of the defendants, I made the order under s. 136(3)(a) "for 
any other purpose". 

[64] Let me begin by explaining why I rejected the submission that this court could only make 
the order under the educational exception ins. 136(3)(c). 

[65] Whatever narrow or broad definition may be given to the phrase, "for educational 
purposes", it does not necessarily capture the pure interest that reasonable, well-meaning 
Canadians have in this proceeding. In my view, there is no need to limit the application of this 
exception to educational purposes. While I agree that almost every piece of news or information 
that we ingest can be educational, I do not think that the wording of this phrase was meant so 
broadly. There is no reason, for instance, that the live streaming of this process should be restricted 
to use in or in connection with educational institutions or programs. Nor should it be restricted to 
those who can afford "education" in whatever places or situations education is offered. The 
legitimate interest in these proceedings may be motivated by any number of reasons other than 
education. 

[66] The educational exception includes a mandatory requirement for the consent of the parties 
and witnesses. It was the position of defence counsel that if an order was made under s. 136 (3)(c), 
that each witness would be entitled to make their own decision whether to provide consent. These 
reasons do not deal with the question of what happens where some witnesses consent and others 
do not. While the broadcasting question was under active discussion in the case management 
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process, the defendants began to canvas their witnesses for their consent. Counsel did advise that 
some witnesses expressed discomfort and/or concern with having their testimony live streamed. 

[67] In these circumstances, where the subject of the process is of such public interest, I am of 
the view that no witness retained by a government party, on whose opinion the government is 
relying to respond to a Treaty claim, should be able to withhold their consent to the broadcasting 
of their testimony. 

[68] The goal of transparency in these proceedings cannot be thwarted by the discomfort of a 
witness, counsel or instructing party who is providing expert opinion. That was not the intention 
of the statutory bar to cameras in the courtroom. These experts are being put forward to justify the 
position taken by the defendants to respond to a historic treaty claim. 

[69] There is no justification to provide what would be essentially a closed forum for the 
expression of these opinions and positions. 

[70] The defendants did not offer any support for their position that the proceedings could only 
be transmitted to the actual parties. Nor do I find any justification in law for this limitation. 

[71] The court' s ruling in Dunstan is clear. Section 136(3) gives the court broad discretion and 
requires the court to give a liberal interpretation to the section. 

[72] There are good reasons to authorize the proceedings in this Treaty interpretation case under 
s. 136(3)(a). They include: 

1. The nature of the parties: Indigenous peoples who are dispersed across a vast 
territory who want access to the hearing and the two government defendants who 
are responding to the claim; 

2. The need for transparency to overcome the historic distrust of Indigenous peoples 
to the justice system and therefore to enhance the integrity of the justice system. 

3. The court's role in reconciliation: to take whatever necessary and reasonable steps 
to provide an open and transparent proceeding on a historic Treaty dispute so long 
as a fair trial ensues. 

Terms of the order 

[73] The most contentious issue with respect to terms was what I have referred to in this decision 
as archiving. The plaintiffs sought to have the proceedings live streamed and also to have the 
recording of each day archived on the website: Livestream.com/firsttel. In this way, the 
proceedings could be available to be viewed at any time by anyone. 

[74] The defendants originally wanted the broadcast only accessible by a password. However, 
they later focused their argument on the risks inherent in having the matter archived. I am of the 
view that the live streaming should be archived. It would be a regrettable waste to invest in live 
streaming and make it only accessible in real time to those who have ability to clear their work or 
other schedules without knowing in advance what witnesses will be on at a specific time. As we 
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navigate a world which provides access through technology to the events happening around the 
globe at a time that is convenient to us, it is hard to understand why restrictions would be placed 
on the live streaming of these proceedings. 

[75] In their submissions, both Ontario and Canada expressed their concern that any live 
streaming over the internet or archiving opened up the risk that the parties and the court would 
lose control over the content of the recording. The defendants were concerned that members of the 
public could "manipulate and re-broadcast misleading clips from the edited live stream". 

[7 6] The defendants' rationale for their position that archiving creates a risk of manipulation of 
the contents, is less than compelling. Every lawyer and judge who has read media accounts of their 
trials has had the lived experience that content is not necessarily reported faithfully or in context. 
For the most part, the errors seem innocent. Perhaps they are not always innocent. In other words, 
the current ways that the media cover and report on trials provides no assurance that the public is 
receiving a full unbiased or accurate view. Some traditional media corporations have structures for 
ethics oversight. These are seen as the best insurance against glaring errors or misconstructions. 
However, most Canadians no longer receive their news through traditional media governed by 
ethical rules. They receive their news in a "curated" form put together by journalists and/or non
traditional reporters. The dignity of the justice system is surviving "the disruption" of this new 
type of media coverage. 

[77] I believe that the justice system is sufficiently resilient to absorb the risks posed by 
archiving the live streamed broadcast of this treaty case. 

[78] At the time I made the order, the defendants requested and it was ordered that any request 
to re-transmit the archived material must be made to the court on consent of the parties. Since the 
beginning of this hearing, we have learned anecdotally how wide the interest is in the case. I will 
hear submissions before the end of the proceedings whether this term should remain in place. 

Hindsight 

The court 's role in reconciliation 

[79] These reasons incorporate the reasons that were provided orally to the parties within the 
case management context. The plaintiffs have now concluded with their witnesses. I now have the 
opportunity to make comments based on the experience of the last ten weeks of the hearing and 
with the benefit of hindsight. 

[80] Since the hearing began, FirstTel, a small company has filmed the entire proceedings. They 
set up a single camera on a tripod and ensured that they would only capture images of counsel, the 
witness and the judge. They have not filmed any images of individuals in the public gallery. 

[81] The camera technicians have been completely unobtrusive in the four different venues 
where the hearing has taken place. They have worked cooperatively with counsel and court 
personnel to ensure that the image and sound they are capturing is useful. The camera is stationary 
and the operators do not move around; neither the equipment nor the technicians make any sound. 
They seem to blend into the landscape. 
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[82] There is no impact on the serenity of the courtroom, nor is there any negative impact on 
decorum within the courtroom. Counsel and witnesses have conducted themselves with the usual 
formality and professionalism expected. 

[83] I can think of a number of pieces of testimony or submissions which stand as strong 
examples in support of unrestricted broadcasting order. 

• On October 25, 2017, in the Community Hall of Garden River, Elder Rita Corbiere, an 
acknowledged Anishinabe language expert, read aloud a translation of the Robinson Huron 
Treaty into Anishinaabemowin. As I understand, this is the first time a written translation 
into Anishinaabemowin was ever made. This is the language of the Anishinnaabek who 
were present at the Treaty Council and who were signatories to the Treaty in Garden River. 
The community hall/courtroom was filled with Elders, Chiefs and community members 
listening to the Treaty being read to them in their own language for the first time. 

• The defendant Ontario delivered opening remarks in Thunder Bay that included the 
position that the court should imply as a Treaty term the obligation to index the annuity. I 
understood them to say that this was the first time any government in Canada had taken 
this position. In response, Canada submitted that increases to the annuity payments are not 
a Treaty obligation but are discretionary within the ambit of the ex gratia provision of the 
Treaty. 

• The openings of the plaintiffs set out a summary of the First Nation's perspective on the 
treaty process, and subsequent dealings between the First Nations and the colonial 
government. These openings summarize the evidence which unfolded over a 10 week 
proceeding in a format very accessible to the average listener/interested person. 

• The many rich and articulate descriptions of the history of northern Ontario, the settlement 
and treaty process and the development of the colonial government, all of which form part 
of our collective understanding of this important part of our current environment. 

• The challenges and debates on key interpretations of the circumstances of the treaties. 

[84] These examples are but some of the rich material that should continue to be available to 
the Anishinaabe treaty beneficiaries, their community leaders, other residents of northern Ontario, 
governments, bureaucrats, and others who seek to understanding this particular history. 

[85] Collectively, as Canadians, we suffer a deficit in understanding our history and our 
relationship with our Indigenous neighbors. Creating and preserving an audiovisual record of this 
evidence increases its usefulness and accessibility. It is a significant contribution to our national 
understanding. 

Conclusion 

[86] I have attached as an Appendix the order made in this proceeding. The term restricting 
rebroadcasting has now been raised and will be further argued. 
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[87] Consistent with the professionalism which has marked the approaches of the parties 
throughout, counsel for both Ontario and Canada confirmed that they had instructions to share the 
cost of the live streaming no matter what terms were ordered by the Court. 

The Honourable Mad 

Released: January 5, 2018 
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APPENDIX 

1. The webcast and recording shall be limited to the court proceedings alone. There will be no filming 
outside the courtroom, or at any time inside the courtroom when the court is not in session, including of 
any private conversations. 

2. The webcast shall be made available only after the viewer acknowledges that they are bound by the terms 
of this order. 

3. The camera shall be fixed on the face of the presiding Justice or a lawyer only while speaking at a lectern. 
There will be no camera shots closer than those that would include at least the head and shoulders of any 
participant being recorded. 

4. The camera will be positioned to the right of the dais, or otherwise as directed, and the public gallery 
will not appear in any of the shots during the hearings. The camera will be turned off at lunch and breaks 
and there will be no recording or photography of people or events within the courthouse during any 
recess or adjournment. 

5. Cameras will not be focused on and will not record or photograph any materials on counsel tables, or in 
counsel's possession, or on any materials used in the examination of a witness that are not admitted into 
evidence. 

6. There will be no visual or audio recording of communications between counsel and their clients, between 
co-counsel of a client, or between counsel and the court privately or in camera. 

7. In the event that the webcast captures and webcasts, contrary to the terms of this order, any private, 
privileged, or confidential communications involving counsel for any of the parties, under no 
circumstances shall the parties or their counsel be deemed to have waived the privacy, privilege, or 
confidentiality associated with that communication. 

8. There will be no visual, audio or photographic coverage of the members of the public in attendance. 

9. There shall be no editing of the webcast. 

10. Camera and operating personnel will be in place at least 30 minutes prior to the scheduled 
commencement or re-commencement of the proceeding. 

11. Equipment and operating personnel will be placed in an area, as agreed between the court and the service 
provider, and shall not be moved or removed while the court is in session. The area designated shall 
provide reasonable access to coverage. Cameras and sound recording equipment will be unobtrusive and 
not distracting. 

12. Operating personnel in the hearing room will be suitably attired and conduct themselves in keeping with 
court proceedings. 

13. No logo will appear on the webcast at any time, including during breaks when the court is not in session. 
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